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'El" 3-14"1c>Jclici~/~klc11cfl cfif G1Tcfr ™ tfciT (Name & Address of the Appellant/Respondent)

Mis Dishman Pharmaceuticals & Chemicals Ltd (100% EOU)

~ umn ~ 31lfrc;r .3TmQr * .3ffic'ITlSf 3qaw cf>{c'ff i m a 5r 3er h uf zrnfe #a
al a¢ aim 3rf@art a 31lfrc;r m~a=rur ~ m:wr en{ WnrIT t I

Any person an aggrieved by this Order-in-Appeal may file an appeal or revision application, as
the one may be against such order, to the appropriate authority in the following way:

9tr rant rJtarUr 3r7la :
Revision application to Government of India:

c1) (cfi) (a) #tzr 3ua eras 3#ff1a 1994 cir!" '1ffi 3K@ .fr-a" is@N w mui h aR ii qtn nT
em- 3Q"-cum ah rarar uiqa h 3iava urteur 3la 3r4a fa, »Gr an, fa #in6zu, I5Gld
fcta:rm,aft aifr,#la tr raa, via a, c=r$"~-11ooo 1 em- cir!" ~ ~ I

A revision application lies to the Under Secretary, to the Government of India, Revision Application Unit,
Ministry of Finance, Department of Revenue,· 4th Floor, Jeevan Deep Building, Parliament Street, New
Delhi-110001, under Section 35EE of the CEA 1944 in respect of the following case, governed by first
proviso to sub-section (1) of Section-35 ibid:

(GI) z4f a #f hma ii sq fe arqa fat airarr zn 3za qrar ii zn fht#r
a-iswrR" * ~ 8isl{JII{ cR" m sa s"C! af ii, zn fcITTfr a-iswrR" <l"f gisr ii ur? a fr#t ar1a
i zn fa4raisra ii ta cir!" lJfcnm m ~ ~ ~ 1

In case of any loss of goods where the loss occur in transit from a factory to a warehouse or to
another factory or from one warehouse to another during the course of processing of the goods in a
warehouse or in storage whether in a factory or in a warehouse

(ca) am ha fat rg zn qr 3 fr,ff m u zn mr h feaiur zi 3rzijar
at mr u3ala Qra h Rd ama s na h arz fn@r zn gr ii ffffa & [
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(c) In case of goods exported outside India export to Nepal or Bhutan, without payment of
duty.

3if sna #l n«a yeagrar fry Gil pt #fee rr #t nu{ & st ht mar u za
err gi fa qafa srrgar, rfl cB" IDxT LfTmf at au u n qr fa arf@Ru (i.2) 1998
'cfRT 109 rr fzgra fhg ·Tg "ITT I

(cl) Credit of any duty allowed to be utilized towards payment of excise duty on final
products under the provisions of this Act or the Rules made there under and such order
is passed· by the Commissioner (Appeals) on or after, the date appointed under Sec.109
of the Finance (No.2) Act, 1998.

(1) 3tanaa zyc (sr4ta) Pr1a4), 2001 cB" frRr:r 9 cB" 3@<ffi fclARt:c >fCl?f ~ ~-8 if "c{l"~
, hfa srar uf arr hfa fa hah s4ta Tei--3Irr vi srf)a arr #it at-at
qRii a arr 6fr an4a fhurneg1 U rel lat g. l gngff 3@<ffi 'cfRT 35-~ if
mffur -qfJ- cB" --~ cB" x-1Wf cB" WQ:f €tr-a arr at If ft e)ft afgt

The above application shall be made in duplicate in Form No. EA-8 as specified under
Rule, 9 of Central Excise (Appeals) Rules, 2001 within 3 months from the date on which
the order sought to be appealed against is communicated and shall be accompanied by
two copies each of the 010 and Order-In-Appeal. It should also be accompanied by a
copy of TR-6 Challan evidencing payment of prescribed fee as prescribed under Section
35-EE of CEA, 1944, under Major Head ofAccount.

(2) RfclGJ.-J ~ cB" WQ:f Gisi iaasaa ga algqt zn Gka "ITT mm 200/- ffi ~
ct)- nrg 3jti uraj icra van ya arr a surar st ill 1 ooo /- cJ5l" ffi 'T@Ff cJ5l" "Gffq I

The revision application shall be accompanied by a fee ofRs.200/- where the amount
involved is Rupees One Lac or less and Rs.1,000/- where the amount involved is· more
than Rupees One Lac.

«ftn zye, #tr an«a zyc gi lara a4lRt +nnf@aur a uf ala.
Appeal to Custom, Excise, & Service Tax Appellate Tribunal.

(1) ta ala zyen 3rfefu, 1944 cJ5l" 'cfRT 35-iff/35-~ cB" 3@<ffi:

Under Section 358/ 35E of CEA, 1944 an appeal lies to :-
(as) affaut ceiaa a iif@r aft mm #r gr«a, hrna gye gi vaa 34)#hr Inf@eaur

cJ5l" fclffi ~~~ .=f. 3. 31N. •g, +{ fl«ft t ¢

(a) the special bench of Custom, Excise & Service Tax Appellate Tribunal of West Block
No.2, R.K. Param, New Delhi-1 in all matters relating to classification valuation and.

(a) saffra aR@ 2 (4) a i aarg 3gar # srarat 6t srql, ar4tit aa # vu zgca, hr
Gr«a yc vi @taro 3rq#trmrnf@erawr (frec) at ufa 2fr 4)far, srnrara i zit2o, q
##e <Rua al3us, i4aunt u, 37<74I4rz--380016.

(b) To the west: regional bench of Customs, Excise & Service Tax Appellate Tribunal
(CESTAT) atO-20, New Metal Hospital Compound, Meghani Nagar, Ahmedabad : 380
016. in case of appeals otherthan as mentioned in para-2(i) (a) above.

(2) a sna yca (r4ta) ura#), 2001 cJ5l" 'cfRT 6 cB" 3@<ffi >fCl?f ~--~-3 if ~ -~ -~
3rftalq nrznf@ravwi. a6t { 3rd # fas arf fhg ngsr 6t ar Ralf Rea si ear gycn
ct)- 1TT7T, Gl1TGf cJ5l" 1TT7T 3lN WITTIT ~~~ 5 c7lruf <TT ~ ·cJJ1, "6" cfITT ~ 1 ooo /- ffi ~
611ft I ursiu zyca #t i7, ants a8t 1TT1f; 3lN - WITTIT <Tm~ -~ 5 "clruf <TT 50 "clruf. cfcj'j" ITT dT
~ 5000I- ffi ~ i31.ft I :"G'l"6T~~ ct)- 1TT7T, Gl1TGf cJ5l" <TT1f 3lN WITTiT <Tm~~ 50
erg Ira snr & asi 6u¢ 1oooo/- ) )Rt ztt I cJ5l" ffi Terra ~Ger a

o.
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a1fh5a aa yrs a i iier at um?l zu rrU en # f0ft +fr ala~a tr kn al
gIrr at zl ufa mznf@raw #t fl fer et' .

The appeal to the Appellate Tribunal shall be filed in quadruplicate in form EA-3 as
prescribed under Rule 6 of Central Excise(Appeal) Rules, 2001 and shall be
accompanied against (one which at least should be accompanied by a fee of Rs.1, 000/-,
Rs.5,000/- and Hs.10,000/- where amount of duty/ penalty/ demand / refund is upto 5
Lac, 5 Lac to 50 Lac and above 50 Lac respectively in the form of crossed bank draft in
favour of Asstt. Registar of a branch of any nominate public sector bank of the place
w_here the bench of any nominate public sector bank of the place where the bench of the
Tribunal is situated. ·

(3_)

0

In case of the order covers a number oforder-in-Original, fee for each 0.1.0. should be
paid in the aforesaid manner not withstanding the fact that the one appeal to the
Appellant Tribunal or the one application to the Central Govt. As the case may be, is
filled to avoid scriptoria work if excising Rs. 1 lacs fee of Rs.100/- for each.

(4)

One copy of application or 0.1.0. as the case may be, and the order of the adjournment
authority shall a court fee stamp of Rs.6.50 paise as prescribed under scheduled-I item
of the court fee Act, 1975 as amended.

(5) sail if@rmi a1 Rimar ma an fail #t it ft. szn snaffa fhzu urat uh vii yea,
a4tr sura zyca vi hara ar4)tu mruf@eraur (nraffa@,) fm, 492 # fe

Attention in invited to the rules covering these and other related matter contended in the
Customs, Excise & Service Tax Appellate Tribunal (Procedure) Rules, 1982.

0

(6) v#tr z[ca, 3tu Gira yeag hara 3r4#r Inf@raw (Rrez), a 4R sr4tat # mra i
a#czr iarDemand)yd s (Penalty) pl 1o% q4sar au 3rf2arr& I grifa, 3rf@rarqa5+ 1o#ls
~ t !(Section 35 F of the Central Excise Act, 1944, Section 83 & Section 86 of the Finance Act,

1994)

he4hr 3ra ala3iltaraa3ii, anf@z)an "a{cr# ia"Duty Demanded) -
.:, .

(i) (Section) -ms 11D <tc'1Fffa:rmfu:rufu;
(ii) furar?rdksz fr «rf@r;
(iii) rd #fee frifaerr 64azr2rff@.

e> zrufsa'ifarfh'rsuartark, 3r4l' anRaaa a#fa ua ra actfenarr.
('\ • : C'\ .:, . ('\

For an appeal to be filed before the CESTAT, 10% of the Duty & Penalty confirmed by
the Appellate Commissioner would have to be pre-deposited. H may be noted that the
pre-deposit is a mandatory condition :for filing appeal before CESTAT. (Section 35 c (2A)
and 35 F of the Central Excise Act; 1944, Section 83 & Section 86 of the Finance Act, 1994) .

Under Central Excise and:Service Tax, "Duty demanded" shallinclude:
(i) amount determined under Section 11 D;
(ii) amount of erroneous Cenvat Credit taken;
(iii) amount payable under Rule 6 of the Cenvat Credit Rules.

zaai ii ,zr aar # vfr arr uf@rsur awa szi area arrar rea z av faaR@a zt zatr fhz
arr sr a 10% 9a1are 3it srzi #a av Raif@a gt aa vs h 10% a1arr r #r sr aft l,

.:, .:,·

In view of above,_ an appeal against this order shall lie before the Tribunal on paymentof19%
of the duty demanded Where duty, or duty and penalty are m dispute, or penalty, where penalty
alone is in dispute."
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t
ORDER IN APPEAL

The subject appeal is filed by the department (hereinafter referred to as 'the

appellant') against Order-in-Original NO.02-07/SUPDT./FB/2017-18 (hereinafter
referred to as 'the impugned orders') passed by the Superintendent,CGSTC.EX.AR
V,Division-IV,Ahmedabad-north (hereinafter referred to as 'the adjudicating authority') in
favour of M/s. Dishman Pharmaceuticals & chemicals Ltd. (100%EOU) (Now,M/s.
Dishmancarbogen amics ltd. )S.No.47,PlotNo. l,Vill-Lodariyal,Ta-Sanand,Dist.Ahmedabad
(hereinafter referred as 'the respondent'), is engaged in the manufacture of excisable
goods falling under Ch. No. 29 of the First Schedule to the Central Excise Tariff Act,
1985.

2. Facts in brief of the case are that, during the course of audit it was observed that
respondent had wrongly availed service tax credit on courier services as 'Input Service'.
As the courier service was not covered under the definition of 'Input Service, under Rule
2(1) of the CENVAT Credit Rules 2004.the respondent have availed CENVAT credit and
contravened the provisions of the Rule 3 of CENVAT Credit Rules, 2004 ,with an intent to
evade the payment of duty, during the period from April-2011 to feb-2016. Therefore, 6 )
Show Cause Notices were issued for recovery of wrongly availed cenvat credit under Rule
14 of CENVAT Credit Rules, 2004, with interest and penalty. Said SCNs were adjudicated
vide above orders, wherein dropped the proceedings.

3. Being aggrieved with the impugned orders the appellant has fled the instant
appeal, on the following main grounds;

a. That, the Cenvat Credit on Courier services availed in the present cases were neither
related to export of goods nor in respect of the goods removed from the factory premises
i.e. post manufacturing activities/expenses. Thus, such services did not qualify as 'input
service' as defined in Rule 2(I)(ii) of CENVAT Credit Rules, 2004.

b. CENVAT credit availed on' Courier Service' did not admissible as the services availed
beyond the factory gate is inadmissible.

c. as per the provisions of Rule 9 (6) of the CENVAT Credit Rules, 2004 the burden of
proof regarding admissibility of CENVAT Credit shall lie upon the manufacturer or
provider of output service taking such credit.

d. they had suppressed the material facts regarding taking of CENVAT credit of on
services availed beyond the factory gate by not indicating the same in their monthly
returns. They are liable to penalty under Rule 15(2) of the CENVAT Credit Rules, 2004

e. the deft.nation of input services as per Rule 2(1) of Cenvat Credit Rules, as stood after
amendment vide Notification NO. 3/2011-CE(N.T.) dated 01.03.2011,That after
01.03.2011, Cenvat Credit of Courier services used for placing orders, filing quotation for
procurement, marketing dispatch instructions,etc. is neither falling under main part nor
these are inclusive part of the definition of input services. Further, these services are
used in relation to business which has been kept out of purview of the Input services
under rules 2(1) of Cenvat Credit Rules 2004 w.e.f. 01.03.2011.

0
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0

f. That, since the above services on which Cenvat Credit availed by the assessee, has no
relation either directly or indirectly in relation to the manufacturing activity, the
adjudicating authority has erred in allowing the Credit of said services. Deptt. rely on
The hon'ble Supreme Court judgment in the case of Maruti Suzuki Ltd., reported in

2009(240)ELT 641(SC)
g. Therefore, the criteria set down by the Hon'ble Supreme Court for availing input/

input services is not fulfilled in the present case.
h. In the said order though the adjudicating authority comparing New Definition vis-a
vis. Old Definition he has observed that the new definition of input service remains same

as earlier; however, it has deleted the terms 'setting up of factory'; 'activities relating to
business'. The adjudicating authority held as activity relating to business of

manufacturing activity is not tenable.
i. Further, the order of Hon'ble High Court of Gujarat in the case of-Apar Industries Ltd
has been accepted by the Department on the ground of monetary limitations and not on

merit.

The respondent also filed cross objections as under;
a.That such service Cenvat Credit is available to them. Since the said services has
relation either directly or indirectly in or relation to the manufacturing activity, and
covered under the definition of input service under rules 21) of Cenvat Credit Rules

2004.
b.That Cenvat Credit of Courier services used for placing orders, filing quotation for
procurement, marketing dispatch instructions, sending stock transfer documents etc. is

falling under inclusive part of the definition of input services.

c. They relied on the following decisions;
i.MMS Maritime (india) Pvt.Ltd.2016(41)STR 869 (Tri-Mum),
ii.OIANO.AHM-EXCUS-002-APP-70-71/17-18dt..22-9-17.0fTheComm'r(Appeals)

O Ahmedabad.
iii.HON'BLE CESTAT Order NO.A/ 1194-1195/WZB/AHD/2010 dt.12-8-10. in their own

case.
4. Personal hearing in this case was granted on 12.2.2018,Shri Vikash Agarwal CA,
appeared on behalf of therespondent. He has made osubmissions during P.H. that
courier used for sending documents. That earlier OIA is in their favour in identical
matter. They filed written submission on dated 13-2-18. I have carefully gone through
the case records, facts of the case, GOA, and submission made by the respondent. I find
that during the course of audit it was observed that the respondent had wrongly availed
service tax credit on courier service as 'Input Service'. not covered under the definition of
'Input Service' under the Rule 2(1) of the CENVAT Credit Rules 2004. and contravened
the provisions of the Rule 3 of CENVAT Credit Rules, 2004, with an intent to evade

payment of duty. They are availing CENVAT credit on services for the period from April
2011 to feb-2016. Therefore, 6 Show Cause Notices were issued for recovery of cenvat
credit from them under Rule 14 of CENVAT Credit Rules, 2004, with interest and
penalty. Said SCNs were adjudicated vide above order, wherein dropped the proceedings

in respect of all the Show Cause Notices.
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present case were related to documents, Courier services used for placing orders, fling
quotation for procurement as well as marketing dispatch instructions, issuing cheque for
procurement, sending stock transfer documents and also for receiving dispatch
instructions from the marketing or the Head Office is falling under main part/inclusive
part of the definition of input services. Such services are qualified as 'input service' as
defined in Rule 2(I) of CENVAT Credit Rules, 2004.Therefore, CENVAT credit availed on
Courier Service is admissible to the appellant.

6. Further, the de:fination of input services as per Rule 2(1) of Cenvat Credit Rules, as
stood after amendments vide Notification NO. 3/2011-CE(N.T.) dated 01.03.2011, I find
that said services have relation either directly or indirectly, to the manufacturing activity,
such services are qualified as 'input service' as defined in Rule 2(I) of CENVAT Credit
Rules, 2004.Therefore, CENVAT credit availed on 'Courier Service' is admissible to the

appellant.
7. In view of above discussion and findings, I uphold the impugned orders and reject
the appeal filed by the department.

8. 3141ca zarr za a{ 3r4tit mar fszrl 3q)#a ala a fan srar t
.The appeals filed by the appellant stand disposed off in above terms.

Attested

as
(K.K.Parmar)

Superintendent (Appeals)
Central tax, Ahmedabad.

By Regd. Post A. D

M/s.Dishman Pharmaceuticals Ltd. (100%EOU)

(Now, M/s. Dishman Carbogen Amics ltd.)

S.No.47, Plot No.1,

Vill-Lodariyal, Ta-Sanand,

Dist.Ahmedabad.

Copy to;

Date- /03/ 18

1. The Chief Commissioner, CGST Central Excise, Ahmedabad zone.

2. The Commissioner, CGST, Central Excise, Ahmedabad- North.

3. The Asstt.Commissioner, CGST C.Ex. Div-IV,,Ahmedabad- North.
4. The Asstt.Commissioner (Systems), CGST C.Ex. Ahmedabad-North.

<5-66aara me.
6. PA File.


